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THE ISTHMIAN CANAL QUESTION AS AFFECTED 
BY TREATIES AND CONCESSIONS. 

The subject of opening a maritime canal through the 
American isthmus, between the Atlantic and Pacific oceans, 
has been before the people of the United States for three- 
quarters of a century. It was not a new question; when 
the search for a connecting strait was reluctantly abandoned, 
during the early period of the Spanish occupation, an arti- 
ficial waterway was proposed. Various plans and schemes 
were discussed from time to time, surveys and explorations 
were made at Tehuantepec, across Nicaragua, upon the 
Isthmus of Panama and in the Darien region, but the 
examinations were of a superficial character, and if any sci- 
entific data were collected they were not available when, at 
a later period, intelligent investigations were undertaken to 
discover the advantages of the different routes and to deter- 
mine which was the most practicable and feasible for the 
great work of uniting the two oceans. 

Three centuries passed without making any substantial 
progress, and when the Spanish provinces in Central and 
South America had achieved their independence they inher- 
ited the opportunity of opening a way through the conti- 
nent for commerce and travel which the mother country had 
failed to improve, and it soon became apparent that they 
realized its importance. 

In 1823 Guatemala, Honduras, San Salvador, Nicaragua 
and Costa Rica united in forming the Federal Republic of 
Central America. Two years later the minister of the new 
republic at Washington was directed to invite the Govern- 
ment of the United States to co-operate in the construction 
of a canal of communication through Nicaragua, and stated 
that a company of respectable American merchants was 
ready to undertake the work as soon as a treaty could be 
arranged between the two countries. Diplomatic corre- 
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spondence followed, but before any action was taken in the 
form of a treaty the Republic of Central America, in June, 
1826, entered into a contract with Aaron H. Palmer, of New 
York, and his associates, authorizing the construction of a 
ship canal from ocean to ocean, through the territory of 
Nicaragua, for vessels of the largest burden. 

The company of construction was to operate the work 
after its completion long enough for the reimbursement of 
the capital invested and 10 per cent interest thereon, and for 
seven years after the reimbursement it was to receive one- 
half of the net proceeds of the enterprise. The entire 
property after this period was to belong to the state. 

The Central American and United States Atlantic and 
Pacific Canal Company was at once projected, with a capital 
stock of five million dollars, for the purpose of fulfilling the 
contract, which was conveyed by deed of trust to De Witt 
Clinton, then governor of New York, and others to be held 
in trust until the proposed company was duly incorporated. 
Mr. Palmer went to London to seek the assistance of British 
capitalists in carrying out the undertaking, but was unsuc- 
cessful, and the contract was annulled for failure to begin 
the work within the time fixed by its terms. 

Henry Clay was secretary of state when Don Antonio 
Jose Canaz, the minister of the republic of Central America, 
presented this subject, and in reply stated that the impor- 
tance of uniting the two seas was fully realized, and that the 
President had determined to instruct the chargi d'affaires 
of the United States to carefully investigate the facilities 
which Nicaragua offered. President Adams manifested the 
interest which he felt in the proposed interoceanic commu- 
nication when he appointed commissioners to represent the 
United States at the congress of Panama in the following 
year. In their letter of instructions he advised them that a 
cut or canal for the purposes of navigation, somewhere 
through the isthmus that connects the two Americas, would 
be a proper subject for the congress to consider when it 
should assemble. 
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After the failure of Mr. Palmer and his associates the 
Republic of Central America entered into negotiations with 
a company in the Netherlands, with the same purpose in 
view, and the basis of an agreement was adopted by the two 
houses of Congress in the latter part of 1830, but no results 
followed. The Republic then turned once more to the United 
States and offered to grant to the government the right to 
construct a canal by the proposed route through Nicaragua. 

This offer was not accepted, but the Senate passed a reso- 
lution in March, 1835, requesting the President to consider 
the expediency of opening negotiations with other nations, 
particularly with the Republics of Central America and New 
Granada, for the purpose of protecting, by suitable treaty 
stipulations, such individuals or companies as might under- 
take to unite the Atlantic and Pacific oceans by the con- 
struction of a ship canal across the American isthmus. 

President Jackson complied with this resolution by send- 
ing an agent to Nicaragua and Panama to examine these 
routes and procure accurate information as to the practica- 
bility of the different projects, also copies of laws and con- 
tracts relating to them and the details of such surveys and 
estimates of cost as could be obtained. No satisfactory 
results followed, and a message was sent to the Senate, in 
January, 1837, stating that it was not expedient, at that 
time, to enter into negotiations with foreign governments 
upon the subject. 

Another resolution of like import was adopted by the 
House of Representatives of the twenty-fifth Congress, in 
March, 1839, and President Van Buren sent another agent 
to the isthmus. He recommended the Nicaragua route and 
estimated the cost of a canal there at twenty-five million 
dollars, but did not think the time was favorable for such an 
undertaking, because of the unsettled and revolutionary 
condition of the country. 

The principal survey of the Nicaragua route during this 
period was made by John Baily, an English engineer. He 
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was employed by President Morazin, in 1837, to determine 
the best location for a canal and recommended a route from 
San Juan del Norte, now Greytown, up the San Juan River 
and through Lake Nicaragua to the Lajas and thence to San 
Juan del Sur on the Pacific. 

The Panama route was within the territorial limits of the 
State of New Granada, which formed with Ecuador and 
Venezuela the Republic of Colombia from 18 19 to 1831, 
when they separated into three independent republics. 

In November, 1827, President Simon Bolivar commis- 
sioned Mr. J. A. Lloyd to survey the Isthmus of Panama, 
so as to ascertain the most eligible line of communication 
from sea to sea, whether by road or canal. He spent two 
seasons in exploring the country and recommended a line 
beginning at the Bay of Limon, thence to the Chagres 
River by a canal and up the river to a favorable location on 
the south bank of the Trinidad River and thence by road 
to Panama or Chorrera, the latter being nearer, but the 
former being preferable as a better port and the capital of 
the state, where its trade was already centered. He did not 
recommend a canal on this part of the route, but said that 
if a time should arrive when a project of a water communi- 
cation might be entertained, the river Trinidad would 
probably offer the most favorable conditions. 

In 1838 the Republic of Colombia granted to a French 
company a concession authorizing the construction of 
macadamized roads, railroads or canals across the isthmus 
with the Pacific terminus at Panama. Several years were 
spent in making explorations, and M. M. Salomon, the lead- 
ing spirit in the enterprise, communicated the results to the 
French Government, in the hope of securing its aid. It 
was stated, among other things, that a depression in the 
mountain range offered a passage about thirty-seven feet 
above the average level of the Pacific. The government 
determined to verify the results thus presented, and in Sep- 
tember, 1843, Napoleon Garella was employed to investi- 
gate the question of the junction of both seas by cutting 
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through the isthmus and to report the means of effecting it, 
the obstacles to be overcome and the cost of such an enter- 
prise. He favored the recommendation of Lloyd, estab- 
lishing the Atlantic terminus at the Bay of Limon, and a 
connection with the Chagres was to be made somewhat 
below the mouth of the Gatun. The low depression in the 
divide was nowhere found and his plan involved a tunnel 
five and a third miles long, but he also estimated for a cut 
through the ridge instead of the tunnel. The Pacific ter- 
minus was to be in the small bay of Vaca de Monte, about 
twelve miles southwest of Panama. The estimated cost of 
the work was twenty-five million dollars or twenty-eight 
millions, if the cut were used instead of the tunnel. The 
proposed cut was to have a maximum depth of about two 
hundred and seventy-five feet, and its bottom width would 
be nearly fifty feet more than that of the tunnel. This report 
disappointed the expectations raised by the projectors; no 
further steps were taken for the execution of the project and 
the contract was annulled. 

Towards the middle of the century the westward move- 
ment of population led to some great events, which resulted 
in the permanent establishment of governmental operations 
upon the Pacific Coast. Among these were the contention 
with Great Britain over the Oregon boundary, which was 
settled by the Buchanan-Packenham treaty of 1846, the 
admission of Texas into the Union, followed by the war with 
Mexico, one of the results of which was the acquisition of 
California. Before the treaty was signed gold had been 
discovered there, and in a few months thousands were flock- 
ing to the mining regions 'from all parts of the world. Many 
from the Atlantic and Gulf States traveled thither across the 
continent, others sailed around Cape Horn, but by far the 
larger number crossed the isthmus by the old transits used 
by the Spaniards, at Panama and across Nicaragua, the 
terminals of which were soon connected with New York and 
San Francisco by lines of steamships. 
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The increasing and prospective importance of an inter- 
oceanic communication by way of the Isthmus of Panama 
had caused the Government at Washington to negotiate a 
treaty with New Granada, by which the former secured, 
among other things, the right of way or transit from sea to 
sea by any mode of communication then existing or that 
might thereafter be constructed, subject to no other tolls or 
charges than those levied or collected from citizens of New 
Granada under like circumstances. In return for these ad- 
vantages and to secure their tranquil enjoyment, the United 
States guaranteed to New Granada the perfect neutrality of 
the isthmus, so that the transit might not be interrupted 
during the existence of the treaty. On more than one occa- 
sion this guaranty has been effective in maintaining peace 
and protecting life and property in this region. This 
treaty was signed in December, 1846, but the ratifications 
were not exchanged till June, 1848. 

In May, 1847, New Granada entered into a contract with 
one Mateo Kline, a citizen of France, authorizing the Pan- 
ama Company, an association organized in Paris, to con- 
struct and maintain a railroad across the isthmus for ninety- 
nine years. The road was to be completed within six years, 
to be counted from four months after the approval of the 
contract by the Congress of the Republic. The French 
company was unable to comply with the terms of the con- 
tract and it was forfeited. In December, 1848, it was 
revived, in a modified form, in favor of William Henry 
Aspinwall, John Lloyd Stephens, Henry Chauncey and their 
associates, who formed the Panama Railroad Company, 
which in the following year was incorporated by the Legisla- 
ture of New York. This company completed the road Janu- 
ary, 27, 1855, and it has since been kept in continuous 
operation. There were subsequent modifications of the con- 
tract and in its last amended form it is to continue in force 
for ninety-nine years from August 16, 1867, after which 
period the entire property is to go without compensation to 
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the Government of Colombia, by which name New Granada 
has been designated since 1862. Nearly all of the stock of 
this company is now owned or controlled by the New Panama 
Canal Company. It was purchased by the old Panama Canal 
Company, because the latter could not construct its canal 
along or near the line of the railroad without coming to some 
agreement with the Panama Railroad Company and this 
could most easily be accomplished by owning a majority of 
the stock. These shares were among the assets of the old 
company when it went into liquidation. 

Soon after the treaty with New Granada was ratified, 
negotiations were entered into with Nicaragua for the 
arrangement of terms upon which a canal might be con- 
structed through its territory. Mr. Elijah Hise, charge 
d'affaires of the United States, joined in signing such a treaty 
in June, 1849, but his action was unauthorized and it was 
never sent to the Senate for ratification. He was succeeded 
by Mr. E. G. Squier, who negotiated another treaty upon 
the subject, which received like treatment at Washington. 
He also negotiated a contract for the construction of an 
interoceanic canal or railroad in the interest of the Ameri- 
can Atlantic and Pacific Ship Canal Company, which was 
organized by Cornelius Vanderbilt, Joseph L. White, 
Nathaniel H. Wolfe and their associates. This contract was 
dated in August, 1849, and granted the exclusive privilege 
for eighty -five years of excavating a ship canal for vessels of 
all sizes from Grey town, or any other feasible point on the 
Atlantic, to Realejo, the Gulf of Amapala or Fonseca, Tam- 
orinda San Juan del Sur or any other point on the Pacific 
by the San Juan River, Lake Managua, Tipitapa River and 
Lake Managua or any other waters of the republic. The 
contract also permitted the company to construct rail or car- 
riage roads and bridges and to establish steamboats and other 
vessels on the rivers and lakes, as accessories to and in fur- 
therance of the canal project. The latter part of this con- 
tract was separated from the former in August, 1851, by 
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authorizing the organization of a new company with the 
same membership but distinct and separate, to be known as 
the Accessory Transit Company, which was to execute the 
part of the contract relating to the navigation of the waters 
of the state. But this arrangement was not to relieve either 
party from the obligations of the original contract. This 
Accessory Transit Company established and maintained for 
many years, in connection with steamship lines in both 
oceans, a transportation route from Grey town up the San 
Juan River and across Lake Nicaragua by steamboats to Vir- 
gin Bay, on the western side of the lake, and thence by stage 
coaches over a well-kept road to San Juan del Sur. 

The part of the contract relating to the canal was never 
extended, but the company had a careful instrumental survey 
of the route made by Colonel Orville W. Childs, which has 
been of great value to subsequent explorers. The general 
course of the line that he recommended has been followed in 
all subsequent surveys and has been accepted with some 
variations as the best. After the failure of the American 
Atlantic and Pacific Ship Canal Company, no further steps 
were taken towards the construction of a canal through 
Nicaragua until 1884, DUt in the meantime other surveys and 
examinations were made under the authority of the United 
States in investigating the merits and advantages of the dif- 
ferent canal routes. 

In December, 1884, the Frelinghuysen-Zavala treaty was 
negotiated between the United States and Nicaragua. It 
authorized the construction of a ship canal by the former 
through the territory of the latter, to be owned by the two 
contracting parties. When completed it was to be managed 
by a board of six directors, three to be appointed by Nica- 
ragua and three by the United States. One of the latter was 
to be designated as chairman and was to have an additional 
vote whenever the members were equally divided. The net 
earnings of the work, when completed and in operation, were 
to be divided quarterly between the two owners, one-third 
to go to Nicaragua and two-thirds to the United States. 
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The treaty provided for a perpetual alliance between the 
two republics and obligated the United States to protect the 
integrity of the territory of Nicaragua. It was rejected by 
the Senate, but a motion was entered to reconsider the vote 
and the matter went over to the next Congress. It was then 
withdrawn from further consideration by President Cleve- 
land for the reason that its terms were inconsistent with the 
policy of the United States. 

In April, 1887, Nicaragua granted a concession to Aniceto 
G. Menocal and his associates to construct a canal from 
Greytown up to the San Juan River, across Lake Nicaragua 
and thence to the Pacific. They organized the Maritime 
Canal Company, of Nicaragua, and in August, 1881, 
obtained a like concession from Costa Rica, whose territory 
would also be affected by the construction of the proposed 
waterway. The company obtained from the Congress of 
the United States an act of incorporation, approved Febru- 
ary 20, 1889, and entered upon' the work of construction. 
But the work was discontinued in August, 1893, and in 
October, 1899, Nicaragua declared that the concession was 
forfeited. 

Before the expiration of the time for the completion of the 
canal by the Maritime Canal Company, Nicaragua entered 
into another canal contract with Edward Eyre and Edward 
F. Cragin, who agreed to organize a company to be called 
the Interoceanic Canal Company, but the privileges were 
forfeited because the company failed to pay into the treasury 
of the republic, within four months after its organization, an 
additional guaranty deposit of $400,000, according to the 
terms of its agreement. 

While the Maritime Canal Company was endeavoring to 
secure the construction of the canal under its charter, efforts 
were made in Congress to secure the assistance of the United 
States, and bills for that purpose, differing somewhat in 
their terms, were twice passed by the Senate, but no final 
action was taken upon either of them by the House of Rep- 
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resentatives. The friends of a canal did, however, secure in 
March, 1895, an appropriation for a survey of the Nicaragua 
route and the Nicaragua Canal Board was organized for this 
purpose. It was composed of Colonel William I<udlow, 
Corps of Engineers, U. S. A. ; Civil Engineer M. T. Endi- 
cott, U. S. N., and Civil Engineer Alfred Noble. This 
board reported that it had been unable with the means at its 
command, and within the time fixed in the law, to make a 
thorough survey and recommended that the work be con- 
tinued and that a larger appropriation be made. Accord- 
ingly in June, 1897, a ne w appropriation was made to carry 
out the recommendation of the board and the Nicaragua 
Canal Commission was constituted. It was composed of 
Rear Admiral John G. Walker, U. S. N. ; Colonel Peter C. 
Hains, Corps of Engineers, U. S. A., and Professor Lewis 
M. Haupt, Civil Engineer. This Commission presented its 
report in May, 1899, and the results of its labors were 
printed for the use of the Isthmian Canal Commission, 
which was appointed in June, 1899, under a law approved 
March 3, 1899. This Commission, of which Admiral 
Walker was elected president, was required to examine 
all the proposed canal routes across the American isthmus 
and to report the cost of constructing a canal at each, and 
ilso which is the most feasible and practicable route. 

The report has recently been presented to the President 
and laid before Congress. It contains plans and estimates 
for a canal by each of the two routes, at Panama and Nic- 
aragua, and recommends the latter as the most feasible in 
view of all the facts and circumstances. 

During the seventy-five years that this brief history covers 
there have been many grants, concessions and contracts 
made by the states within whose territory the different canal 
routes lie to companies, associations and individuals, author- 
izing the construction of a maritime canal, but none of the 
enterprises has been successful. Failure and annulment 
have thus far followed every effort, except in the case of the 
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New Panama Canal Company, which has had two exten- 
sions of its charter because of its inability to complete its 
work within the time prescribed, according to its obliga- 
tions, and has for several years been trying to dispose of 
some interest in its property to the "United States. 

It seems manifest, therefore, that so vast an undertaking 
is not likely to be carried to a successful completion unless 
it is undertaken b}' a willing government with abundant 
means and resources. 

The Congress of the United States must have been 
impressed with this view when, in March, 1899, it passed 
the law under which the Isthmian Canal Commission was 
organized, for it contains the first legislation in our national 
history which contemplates the construction of an inter- 
oceanic communication across the American isthmus to be 
under the sole control, management and ownership of the 
United States. 

This involves the continued occupation and use of foreign 
territory by agents, employees and laborers in the service 
and pay of our government, and requires the consent of the 
sovereign power within whose jurisdiction the required ter- 
ritory lies. 

No treaty has ever been made by Colombia, by Nicaragua 
or by Costa Rica with the United States giving such con- 
sent, and the concessions which these republics have granted 
from time to time to companies, associations and individuals 
have generally, if not always, contained conditions which 
prohibited their transfer to a foreign government. But Nic- 
aragua has not always maintained this attitude; the Hise 
treaty was negotiated with the consent of that government in 
1849, and the Frelinghuysen-Zavala treaty in 1884. Each 
of these authorized the United States to occupy Nicaragua 
territory for the construction and operation of a canal from 
sea to sea; each of them was signed by the representatives 
of the two governments, and they failed because they were 
not ratified by the United States Senate. 
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But whatever the policy of the three republics may have 
been in the past they seem to have reached the same conclu- 
sions as the United States, that the magnitude and cost of 
the work will continue to discourage private enterprise, and 
that its construction should be undertaken by a friendly 
government. 

Colombia gave her consent a few months ago to the New 
Panama Canal Company, if terms satisfactory to it and to 
the government could be made, to sell its rights, privileges 
and unfinished work to the United States, and Nicaragua 
and Costa Rica, in December, 1900, entered into protocols 
by the terms of which they were to negotiate with the 
United States, at the proper time, so as to arrange a plan 
for the occupation and use of their territory by the latter for 
the construction and operation of the proposed interoceanic 
canal by the Nicaragua route. 

The obstacle then in the way was the Clayton-Bulwer 
treaty, entered into between the United States and Great 
Britain on the nineteenth of April, 1850, by the terms of 
which, each of the signatory powers was pledged to the 
other not to obtain or maintain for itself any exclusive con- 
trol over a ship canal between the Atlantic and Pacific 
Oceans through Nicaragua, by the way of the River San 
Juan and either or both of the Lakes of Nicaragua and 
Managua. Recent negotiations have resulted in a new 
treaty between these contracting parties to take the place 
of this treaty of 1850. This treaty having been ratified by 
the United States Senate, the way is open for treaties with 
Nicaragua and Costa Rica upon the lines indicated by the 
protocols. 

The details of the treaties must be arranged by the treaty- 
making power and with the present disposition of the gov- 
ernments, within whose territory the routes lie, there is 
good reason to believe that satisfactory results can be 
obtained, whether Congress, in legislating for the con- 
struction of a canal, selects the Panama or the Nicaragua 
route. 
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I/et us consider the situation and determine what privi- 
leges should be granted to the Government of the United 
States to deal with its requirements successfully. 

An engineering work of unprecedented proportions is to 
be constructed in a foreign country, and after its comple- 
tion it is to be maintained and operated. It will take eight 
or ten years, perhaps longer, to construct the work, during 
which period thousands of officials, assistants, mechanics 
and laborers must be employed. After its completion a 
smaller force will be sufficient for its maintenance and opera- 
tion. There will be an annual disbursement of many millions 
of dollars; working parties must be organized and kept at 
work upon different parts of the isthmus; the laborers must 
be controlled and protected by police and sanitary regula- 
tions. The United States must have power to enforce its 
contracts, to bring to punishment those in its employ who 
may be guilty of theft, embezzlement or other crimes, and 
restrain and control the idle and vicious hordes that will 
gather about the outskirts of the camps and quarters along 
the line of construction. 

When the canal is completed and in operation there must 
be power to collect tolls, lighthouse charges and other dues, 
to maintain and enforce quarantine and other regulations, 
and to protect the officers, crews and passengers upon the 
vessels which pass through the canal, as well as those em- 
ployed in the canal service. The main work and its 
dependencies and the vessels that use any of them must be 
protected from trespass and injury and defended in case of 
attack or violent demonstrations. 

Authority must be given to construct or improve harbors 
and approaches to the canal at each terminus, also to estab- 
lish lighthouses, docks, piers and other appropriate works. 
The rivers and lakes, whose waters are to be used in ope- 
rating the canal and the streams tributary to them, must be 
subject to control with power to raise or lower their levels, 
and to rectify and change their courses whenever it becomes 
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necessary, whatever effect the deviation of the waters or their 
increased depth may have upon the adjacent public lands, 
and with just and appropriate provision for damages in cases 
of private ownership. 

The United States should have the free right to take, 
from lands belonging to the state, timber, rock or any other 
materials whatsoever, necessary or convenient for the con- 
struction, repair or operation of the main work and its 
dependencies, or for use at the harbors or entrances, and the 
right to take such materials from private lands should also 
be granted upon the same terms as when they are taken and 
used by the state for public purposes. 

The right should be granted to import into the state, free 
from all customs, duties and charges, all machinery, tools, 
implements and materials of all kinds that may be necessary 
or useful for the construction, maintenance and operation of 
the canal and the auxiliary works connected therewith; 
also all provisions, medicines, clothing, building materials 
and other articles for the use of the officers and employees 
in the canal service and their families. These importations 
should be made under suitable regulations and restrictions 
so as to prevent violations or evasions of the customs laws 
of the state. 

In order to accomplish these ends and purposes, the 
United States should obtain control of a strip of territory 
to include the canal line and auxiliary works from ocean to 
ocean and a harbor at each terminus. The strip should be 
not less than five miles in breadth, on each side from the 
centre line of the canal, with additional territory to include 
any dependencies that must necessarily be located at a greater 
distance. This width is desirable so that such ordinances, 
rules and regulations as may be made with reference to the 
canal property, may be enforced throughout a territorial 
jurisdiction broad enough to accomplish the purposes for 
which they are designed. If the possession and control 
are limited to the territory occupied by and immediately 
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adjacent to ihe property, it will be impracticable to keep 
intruders and undesirable persons away from the immediate 
vicinity of the canal and the camps and quarters of the 
employees and laborers, or to exclude or restrain any traffic 
likely to cause trouble or disorder. 

At the harbors and entrances there should be suitable loca- 
tions for lighthouses and other aids to navigation, quaran- 
tine stations, docks, coaling facilities, and such other estab- 
lishments as it may be desirable to maintain. 

It is important to consider what title should be obtained 
to the strip and other territory. The most desirable arrange- 
ment would be an actual cession and relinquishment of sove- 
reignty to the United States. Our government would then 
have absolute control of the territory, it would be subject to 
Congressional legislation, our laws could be enforced there 
without restriction or supervision and it could be defended 
by our own army and navy whenever attacked. This, how- 
ever, is not practicable. The different routes lie within the 
limits of sister republics with which we are upon the most 
friendly terms. These republics do not desire to dispose of 
any of their territory and there is no power contained in their 
constitutions to enable them to do so, if the government and 
people were willing to entertain a proposition to cede land 
for canal purposes to the United States. 

But there is no constitutional barrier in the way of acquir- 
ing such control by the United States as will be sufficient for 
the construction and operation of a canal and its dependen- 
cies with full authority to exercise all the powers and accom- 
plish all the results that have been specified, by the permis- 
sion and under the sovereignty of the republic whose 
territory is to be used and occupied. 

The United States should secure this right of control with- 
out limit as to time. The concessions hitherto granted to 
individuals, associations and companies, almost without 
exception have been limited to terms of years; in some cases 
provision has been made for a renewal of the privileges 
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for a second term, but in the end the entire property was to 
go to the republic granting the concession without repay- 
ment of the money invested or any part of it to the conces- 
sionaire or grantee. Such a condition will not be acceptable 
to the United States. If an isthmian canal is constructed 
by American enterprise, skill and industry, with public 
money or credit, it will be a work not merely for the present 
generation, but for all time. Its value and importance will 
in all probability increase as the decades pass and new cen- 
turies come, and we should be false to those who are to come 
after us were we to enter into an obligation to let it pass into 
other hands at any time in the future without other compen- 
sation than its use and the tolls collected during the term of 
possession. The property rights which the United States 
may acquire should be in perpetuity. The most desirable 
tenure is under a fee simple title, but the canal can be oper- 
ated without danger of interruption under a perpetual lease 
or a lease for a long term of years with an obligation of 
renewal from time to time as the terms expire. 

There should be no divided ownership. If the United 
States should acquire a half interest in the property or less, 
it would be without controlling authority. A larger and 
controlling interest would still be unsatisfactory, for the 
other owner would be entitled to some voice in the man- 
agement and would have a right to inspect and investigate 
the books, accounts and expenditures of the canal enterprise. 

The policy of the United States would be to operate the 
work in the best interests of the country without regard to 
financial profits. The promotion of national growth, the 
extension of commerce, the establishment of closer business 
relations between the Atlantic and Pacific States would from 
the American standpoint no doubt outweigh the importance 
of large profits and low rates of toll would be advocated, per- 
haps so low as to cover but little more than the actual cost 
of maintenance and operation. 

The other owner, not being concerned about American 
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interests, would desire speedy and large returns and insist 
upon rates that would promise this result. 

Another question worthy of attention is the consideration 
to be paid for the rights and privileges which the United 
States desires to acquire and exercise in order to prosecute 
this canal enterprise. 

A share in the profits is subject to all the objections of 
divided ownership. The government should have the entire 
control and management of the property, free from all inter- 
ests which may interfere with whatever policy it may desire 
to maintain. 

The consideration should be a definite and fixed sum, to 
to be paid as may be agreed by the terms of the treaty; or 
an annual sum to be paid at a specified date each year or 
quarterly; or a fixed sum coupled with annual or quarterly 
payments. Either one of these three methods would prevent 
misunderstandings and differences and ought to be satisfac- 
tory to the contracting parties, but the chief difficulty to be 
determined is the amount to be paid. 

The state that secures the great boon of an interoceanic 
canal without the expenditure of money or the pledge of 
credit, can well afford to act liberally with the government that 
proposes to build it. The annual output of the large sums 
necessary for its construction within the territory will give 
vigor to every industry and the opening of a new and great 
channel through the country for travel and trade will bring 
it into ready communication with the leading commercial 
nations of both hemispheres. No other country can hope to 
gain such advantages from the successful completion and 
operation of an isthmian ca'nal as that through whose terri- 
tory it will pass. 

It can well afford to offer free occupation and all the privi- 
leges that have been enumerated without charge, as an 
inducement to the United States to select the route within its 
limits. But it is not probable that this will be done, and 
the first step in the direction of construction, after the rela- 
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tions between Great Britain and the United States upon this 
canal question have been adjusted, will be to arrange this 
question of price. 

There is little in the history of the past to guide or 
instruct us as to what amount should be expected or 
demanded for the rights and privileges that the United 
States will require for the successful prosecution of the enter- 
prise. The contracts heretofore made and negotiated by 
Colombia, Nicaragua and Costa Rica with the United States 
and its citizens, who have prepared to undertake similar 
enterprises in the past, may throw some light upon the sub- 
ject and brief reference will be made to them. 

Two treaties, which have been already mentioned, have 
been negotiated by Nicaragua permitting the occupation of 
the territory of that republic by the United States for canal 
purposes. There was no money consideration to be paid by 
the terms of the Hise treaty, but the United States under- 
took to protect and defend Nicaragua in the possession and 
exercise of sovereign authority over all its territory within 
the true boundaries of the state. 

The Frelinghuysen- Zavala treaty proposed a joint owner- 
ship in a canal, to be constructed by the United States 
through territory belonging to Nicaragua, and a division of 
the net profits made by operating it. Neither of these trea- 
ties was acceptable to the United States. 

Two concessions for the construction of a canal through 
Nicaragua have been made by that state to citizens of the 
United States during the past fifteen years. 

The pecuniary consideration for the Menocal contract was 
to be 6 per cent in amount of the shares, bonds, certificates 
or other securities which the company of execution might 
issue to raise its corporate capital. These shares or securi- 
ties were to be full-paid and non-assessable, and were in no 
event to amount to less than $4,000,000 in face value. 

The Interoceanic Canal Company, represented by Eyre & 
Cragin, was to have valuable banking, mercantile and other 
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privileges and franchises, to be exercised in different parts of 
the state, besides the right to construct and operate a mari- 
time canal and the auxiliary works connected with it. 

These privileges were to continue in perpetuity and 
the immediate consideration, to be paid to the government 
upon the organization of the company, was 8 per cent of the 
total amount of stock issued, the same to be full-paid and 
non -assessable, and in no event to be less in par value than 
$8,000,000 in American gold. After a period of 199 years 
the government was to have a share in the profits of the 
enterprise, in addition to the dividends upon its stock. 

The Interoceanic Canal Company obtained no concession 
from Costa Rica, but the Maritime Canal Company, of Nic- 
aragua, which was organized to execute the Menocal conces- 
sion, entered into a contract with Costa Rica as well as with 
Nicaragua. The terms of these contracts as to the consid- 
eration were similar, except as to the amount of shares or 
securities the government was to receive in the Costa Rica 
contract; this was to be not less than $1,500,000 in face 
value. 

The Government of Colombia has never negotiated a 
treaty with the United States authorizing the use and occu- 
pancy of its territory for the construction of a canal, and the 
only concessions made to companies or individuals within 
the last fifty years, authorizing the construction of a com- 
munication from sea to sea across the Isthmus of Panama, 
are those with the Panama Railroad Company and with the 
old Panama Canal Company and its successor. 

The contract with the Panama Railroad Company was 
modified and extended in 1867. The immediate considera- 
tion paid to the Colombian Government was $1,000,000 in 
American gold or its equivalent, and in addition thereto the 
company was to pay annually to the government, in quar- 
terly payments, the sum of $250,000 in American gold. 
The contract also secured to the government certain trans- 
portation privileges upon the railroad. 
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The old Panama Canal Company obligated itself to pay 
for the privileges granted to it 5 per cent on all collections 
of dues made by it in the operation of the canal during the 
first twenty-five years after its opening. This was to be 
increased to 6 per cent during a second period of twenty-five 
years, to 7 per cent during a third period, and to 8 per cent 
from the seventy-sixth year to the termination of the privi- 
lege at the end of the ninety -ninth year. It was guaranteed 
that this sum should not be less in any year than $250,000. 
The company also agreed to give the government free trans- 
portation through the canal in certain specified cases. 

Extensions were subsequently granted to the liquidator or 
receiver of the old company and to the New Panama Canal 
Companjr, in consideration of different sums amounting to 
17,000,000 francs or $3,230,000, also dividend-bearing 
shares of the stock in the new company full paid, amount- 
ing in par value to 5,000,000 francs or $950,000. 

There are no concessionary obligations now in force to 
prevent Nicaragua or Costa Rica from entering into a con- 
vention with the United States, granting the privileges 
necessary for the construction and operation of a canal by 
the Nicaragua route, and fixing the terms and the consider- 
ation to be paid therefor, but the situation is different at 
Panama. 

The New Panama Canal Company controls the two con- 
cessions granted by Colombia to the Panama Canal Com- 
pany and to the old Panama Canal Company with the 
extensions of the latter. These give to it exclusive control 
of the territory throughout Panama and Darien for canal 
purposes, and each contract contains a prohibition forbidding 
its transfer to a foreign government. The stockholders and 
creditors of the old company have an interest in the new 
organization, which is represented by the liquidator or re- 
ceiver appointed by the court that has jurisdiction of the 
proceedings in liquidation. By the terms of the charter of 
the new company, 60 per cent of its net income after 
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paying all expenses, charges and stipulated dividends, will 
belong to the old company in liquidation, and is to be dis- 
tributed by the liquidator among the parties in interest. 
This right to a share in the profits gives no right to those 
who enjoy it to take part in the acts or administration of the 
new company. They are represented by the officer of the 
court appointed for their protection, and if any sale or 
transfer of the concessions, rights, privileges or property of 
the New Panama Canal Company is made, he must be a party 
to it; the transaction will require judicial sanction; and can 
only be completed under an order of the court from which 
the liquidator derives his authority. 

In the negotiations between the Isthmian Canal Commis- 
sion and Mr. Hutin, the president of the new Panama 
Canal Company, it was understood that he was acting with 
the consent of the liquidator, and that if satisfactory terms 
for a sale of the rights, property and unfinished work of 
the company to the United States should be agreed upon, 
it would be with the understanding that a perfect title 
would be given, and this would require the confirmatory 
action of the court. 

The actual and just value of the company's rights and 
property amounted to $109,141,500, according tothefigures 
which Mr. Hutin presented to the Commission, and these 
were submitted to the President in its report. 

The cost of completing the Panama Canal, according to 
the estimates of the Commission, is $144, 233, 358. These 
sums amount to $253,374,858, while the cost of construct- 
ing the Nicaragua Canal is estimated at $189,864,062, a dif- 
ference in favor of the latter of $63,510,796. 

The figures of the company were regarded by the Com- 
mission as so unreasonable that the acceptance of the offer 
could not be recommended, and the opinion was expressed 
that, considering all the facts developed by its investiga- 
tions, and having in view the terms offered by the New 
Panama Canal Company, the most practicable and feasible 
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route for an isthmian canal, to be under the control, manage- 
ment and ownership of the United States, is that known as the 
Nicaragua route. 

The treaty-making power is now engaged in removing 
the only obstruction in the way of conventions with the 
governments of Nicaragua and Costa Rica, that control the 
route thus declared to be the most feasible. The new treaty 
with Great Britain has been ratified. When the negotia- 
tions with these two republics are completed the first decis- 
ive step in the great work of connecting the two oceans 
by a maritime canal will have been taken. The United 
States will then have all the authority it requires from other 
powers to construct and operate the isthmian canal. The 
period devoted to rights, privileges and concessions will be 
closed. 

Legislation and construction are still to come, and the 
present indications are that prompt Congressional action will 
be followed by the inauguration of the work without un- 
necessary delay. 

Samuel Pasco. 

Isthmian Canal Commission, Washington, D. C. 



